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PE3 Planning Agreements Policy 
263081 TRIM 1693 
 
EXECUTIVE SUMMARY 

 The purpose of this report is to seek a resolution from the Council to 
adopt the attached Planning Agreements Policy (Policy) as its guiding 
framework for preparing and considering planning agreements. 
 

 It is recommended that the Council: 
 
 Note the changes  that have been made to the Policy after its 

exhibition as a Draft Policy, as shown in Attachment 1 
 Resolve to adopt the Planning Agreements Policy included at 

Attachment 2 
 Resolve, pursuant to s55(3)(i) of the Local Government Act 1993 

not to invite tenders in respect of any planning agreement 
because of the unavailability in every case of competitive tenders, 
meaning that a satisfactory result cannot and would not be 
achieved by inviting tenders. 

 
REPORT 

At the Ordinary Meeting of 18 May 2015, Council considered a report on a 
Draft Planning Agreements Policy that had been prepared. This report 
explained why a Planning Agreements Policy was considered necessary, and 
also explained the main features of the Draft Policy.  
 
In summary a Policy to provide a management framework around the 
preparation and consideration of Planning Agreements is considered good 
practice for the following reasons:  
 
 Entering a Planning Agreement often involves setting aside Council’s 

adopted Plan on developer contributions (e.g. Section 94 and Section 
94A Plans). A Policy will provide guidance as to when it is appropriate to 
do this. 

  A Planning Agreements Policy will provide certainty to developers 
regarding what Council's “rules” are for planning requirements and so it 
should help streamline the negotiation process for preparing Planning 
Agreements. 
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EXHIBITION OF THE DRAFT POLICY  
 
Exhibition of the Draft Policy occurred from 3 June 2015 until 4 July 2015 at 
Council's Administration Centre, Wollondilly Library and on the Council 
website. Two submissions were received during the exhibition period, and are 
reviewed below:   
 
 Submission No 1 - queried the implications of the Draft Policy for the 

Draft Planning Agreement that has been exhibited for Macquariedale Rd 
South Appin. The submission did not object to the Draft Policy and no 
changes have been made to it as a result of this submission. 

 
 Submission No 2 - this submission raised concerns that the exhibited 

Draft Policy attempted to limit what could be provided as benefits by a 
developer under the agreement, by restricting the purposes for which 
Section 94 offsets would be given. Some changes were made to the 
relevant clauses in the Draft Policy. These changes have provided more 
clarity regarding Council's position regarding when Section 94 offsets 
will be allowed through a Planning Agreement, and are explained in 
more detail below. 
 

CHANGES TO THE EXHIBITED VERSION OF THE DRAFT  POLICY  
Some changes have been made to the exhibited version of the Draft Policy. 
Changes have been included following discussion with Council's legal 
advisors, further internal review of the draft Policy and a consideration of the 
matters raised in the submissions. 
 
Attachment 1 to the Policy shows all the changes made to the exhibited 
version of the Draft Policy, with text that has been added and text that has 
been deleted. It is considered that these changes are minor and they do not 
require the re-exhibition of the Draft Policy.   
 
Amendments have been made to the clauses that outline when offsets of 
Section 94 Contributions are permitted under a Planning Agreement (Clauses 
4.7.2(a) and (b) and clauses 4.7.10 and 4.7.11).  The revised clauses provide 
for a consistent approach towards Section 94 offsets for all works that are 
offered under a planning agreement. 
 
Briefly, the revised clauses provide that Section 94 offsets will be considered 
when a work offered under a Planning Agreement is already included in 
Council's Contributions Plan. Where a work being offered under a Planning 
Agreement is not included in the Contributions Plan, Council will generally not 
offer a Section 94 offset, unless Council considers that a wider community 
benefit likely to result.  
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As a result of these changes clauses 4.7.2(a) and (b) (that related specifically 
to offsets for roads) have been deleted, and the provisions of these clauses 
have been included in the revised clauses 4.7.10 and 4.7.11, which set out 
the circumstances when offsets (or credits) will be considered. 
 
PLANNING AGREEMENTS AND THE TENDER REQUIREMENTS UNDER THE LOCAL 
GOVERNMENT ACT  
 
Part 3 of the recommendation contained in this report suggests that Council: 
 
"Resolve, pursuant to s55(3)(i) of the Local Government Act 1993 not to invite 
tenders in respect of any planning agreement because of the unavailability in 
every case of competitive tenders, meaning that a satisfactory result cannot 
and would not be achieved by inviting tenders"  
 
This recommendation has been included as a result of legal advice to ensure 
that Council is compliant with the tendering procedures included in Section 
55(1) of the Local Government Act 1993, and which requires Council to invite 
tenders for carrying out works that have a value in excess of $150,000.  
 
Planning agreements frequently require works to be carried out in excess of 
this value, and as the planning agreement acts as a commercial contract 
between Council and the developer (as provider of the works) there is a risk 
that Council may be in breach of the Act by contracting the developer to 
undertake the works through the planning agreement without having gone 
through a tender process before entering into the agreement.   
 
However Section 55(3) of the Act provides a number of exceptions to a 
Council being required to enter the tender process, including: 
 
(i) a contract where, because of extenuating circumstances, remoteness of 

locality or the unavailability of competitive or reliable tenderers, a council 
decides by resolution (which states the reasons for the decision) that a 
satisfactory result would not be achieved by inviting tenders. 

 
This exemption from the tender process is relevant to works to be carried out 
under a planning agreement because the only party that would ever decide to 
enter the planning agreement (ie the works contract) would be the developer 
as he/she would be the only party that would receive the benefits under the 
agreement, such as Section 94 offsets, obtaining the development consent or 
rezoning. Furthermore, the works are often undertaken on, or in conjunction 
with works on the developers site, which no other developer would have 
access to.  
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As a result, the circumstances envisaged by Section 55(3)(i) regarding 
extenuating circumstances and/or the unavailability of competitive tenderers 
would always apply to works provided under a planning agreement and as a 
result, Council can except itself from the tendering requirements of the Act.   

Section 55(3)(i) requires a resolution from Council to except itself from the 
tendering requirements, and the resolution provided below has been included 
to satisfy this requirement. This resolution will apply to all future planning 
agreements and that a specific resolution is not required each time a planning 
agreement is entered into. Clause 2.6 of the Policy has been included to 
confirm that Council has passed the required resolution and hence is 
compliant with the tender requirements in respect of works to be provided 
under any and all Planning Agreements. 

CONSULTATION 

Public consultation regarding the Draft Policy has occurred through the public 
exhibition process as described above.  As noted, two (2) submissions were 
received during the exhibition period. 

Consultation has also occurred with Council's Audit Committee and Council's 
legal advisors in finalising the policy. 

Consultation was also undertaken with Lindsay Taylor Lawyers. 

FINANCIAL IMPLICATIONS 

This matter has no financial impact on Council’s adopted budget or forward 
estimates. 

However the preparation of planning agreements in accordance with a 
Planning Agreements Policy may result in capital works undertaken by the 
developer in lieu of contributions paid under Council’s Section 94 and Section 
94A Plans. 

ATTACHMENTS 
1. Summary of changes made to the Draft Policy since exhibition.
2. Planning Agreements Policy submitted for adoption by Council.
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RECOMMENDATION 

1. That Council note the changes that have been made to the Draft Policy 
following its exhibition, and which are shown at Attachments 1. 

 
2.  That Council resolve to adopt the Planning Agreements Policy included 

at Attachment 2, to be used as Council's guiding framework for 
preparing and assessing planning agreements. 

 
3.  That Council resolve, pursuant  to s55(3)(i) of the Local Government Act 

1993 not to invite tenders in respect of any planning agreement 
because of the unavailability in every case of competitive tenders, 
meaning that a satisfactory result cannot and would not be achieved by 
inviting tenders. 
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